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INFORMATION RELATING TO CONTENTIOUS MATTERS – BUSINESS AND PROPERTY 

COURTS 

Litigation, arbitration or other types of contentious matters give rise to important issues, especially 
on costs and the disclosure of documents. 

We will advise you throughout, but the following information may be useful and there are certain 
matters to be aware of from the very outset. 

1. Disclosure 

1.1 As solicitors we are under an obligation, both as a matter of professional conduct 
and as a duty to Court, to ensure that you understand the rules relating to 
disclosure of documents, and comply with them. 

1.2 The purpose of disclosure is to provide evidence and to enable the parties to 
evaluate the strength of their case in advance of the trial and with a view to 
possible settlement. The main rules relating to disclosure, which you should be 
aware of from the outset of the dispute, are set out below. 

Disclosure duties 

1.3 There are a number of duties which you must comply with, in relation to 
disclosure, including: 

1.3.1 to take reasonable steps to preserve documents in your control that 
may be relevant to any issue in the proceedings; 

1.3.2 once proceedings have commenced against you or by you, to disclose, 
regardless of any order for disclosure made, known adverse 
documents, unless they are privileged; 

1.3.3 to suspend relevant document deletion or destruction processes for the 
duration of the proceedings; and 

1.3.4 to send a written notification in any form to all relevant employees and 
former employees to preserve documents, and to take reasonable 
preservation steps with regard to agents or third parties who may hold 
documents on your behalf. 

1.4 Steps should be taken to comply with these duties immediately. We may also be 
obliged to obtain written confirmation from you that you have complied with these 
duties. We will write to you further in relation to this matter at the appropriate time. 

Duty to disclose: Initial Disclosure (handed over with the statement of case) 

1.5 The obligation to comply with Initial Disclosure entails service of a list of 
documents plus electronic copies of the documents, comprised of: 

1.5.1 key documents on which the party has relied (expressly or otherwise) to 
support the claims or defences advanced in its statement of case 
(including documents referred to in the statement of case); and 

1.5.2 key documents necessary to enable other parties to understand the 
claim or defence to be met. 

1.6 There is no search obligation beyond any already undertaken, at the Initial 
Disclosure stage. 
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Duty to disclose: Extended Disclosure (ordered by the court during/following the first case 
management conference) 

1.7 There is no presumption that a party is entitled to Extended Disclosure, and no 
model of disclosure will apply without the approval of the court; the court will only 
order Extended Disclosure where persuaded that it is “appropriate to do so in 
order fairly to resolve one or more of the Issues for Disclosure”. 

1.8 The Disclosure Review Document is the document by which the parties must 
identify, discuss and seek to agree the scope of any Extended Disclosure sought, 
prior to Directions. 

Duty to search for documents (Models C, D and E Extended Disclosure) 

1.9 The duty to search for documents only arises in Models C, D and E of the 
following five models of Extended Disclosure, any one of which the court may 
order in respect of a particular issue in a case: 

1.9.1 Model A: known adverse documents only. 

1.9.2 Model B: Limited disclosure of (i) key documents relied upon in support 
of the claims or defences; (ii) key documents necessary to enable other 
parties to understand the case to be met; and (iii) known adverse 
documents. There is no obligation to undertake any search beyond any 
search already conducted. 

1.9.3 Model C: Request-led search-based disclosure of particular documents 
or narrow classes of documents relating to a particular Issue for 
Disclosure. 

1.9.4 Model D: Narrow search-based disclosure, with or without narrative 
documents. 

1.9.5 Model E: Wide search-based disclosure which will only be ordered in 
“an exceptional case”. 

1.10 It is essential that the parties comply fully and honestly with the requirements of 
disclosure and it is for this reason that your compliance with the disclosure duties 
outlined above includes the duty to serve a signed Disclosure Certificate (within 
60 days of the first case management conference) which includes specific 
confirmation by you that you have: 

1.10.1 taken reasonable steps to preserve documents; 

1.10.2 disclosed known adverse documents; 

1.10.3 acted honestly; 

1.10.4 used reasonable efforts to avoid providing documents to another party 
that have no relevance to the Issues for Disclosure; and 

1.10.5 understand the ongoing disclosure obligation. 

1.11 If in doubt as to the proportionality of the search or relevance or significance of 
any piece of information or document, we will assist you in making that judgment. 

1.12 Regardless of the model of Extended Disclosure ordered by the court, each 
party’s duties include, once the proceedings have commenced against it or by it, 
the duty to disclose known adverse documents (unless they are privileged). 
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Sanctions for failing to comply, including for failure to disclose documents 

1.13 A significant failure to comply with the obligation to provide Initial Disclosure may 
be taken into account by the court when considering whether to make an order for 
Extended Disclosure and the terms of such an order. It may also result in an 
adverse order for costs. 

1.14 Other possible sanctions the court may order for failure to comply with disclosure 
obligations include adjourning any hearing, making an adverse costs order or an 
order that any further disclosure is conditional on any matter specified by the 
court. 

1.15 The court is also likely to form an adverse impression of the honesty of a party 
who withholds documents.  

1.16 Proceedings for contempt of court may be brought against a person who signs, or 
causes to be signed by another person, a false disclosure statement, without an 
honest belief in its truth. 

1.17 Ultimately, a party may also find that is case is dismissed by the court as a result 
of failure to comply with its obligations. 

What is a Document? 

1.18 A document is defined as “anything in which information of any description is 
recorded”. This definition however is not restricted to something written or printed 
on paper, but includes anything in which information is recorded. 

1.19 Although the following list is not exhaustive, if relevant to the dispute and within a 
party’s control, a document includes: 

1.19.1 all correspondence, whether formal or informal; 

1.19.2 internal or external memoranda; 

1.19.3 correspondence passing between you and your other advisers, 
e.g. accountants; 

1.19.4 minutes and company documents and records, share registers and 
certificates; 

1.19.5 accounting ledgers, cheques, bank statements, bills of exchange etc. 
including where these are stored in the form of electronic data; 

1.19.6 invoices, orders, confirmation of orders, receipts and delivery notes; 

1.19.7 information contained on tape, video tape; 

1.19.8 electronically held documents on servers, computer disks and portable 
devices, etc. (see section below); 

1.19.9 photographs, graphics, etc.; 

1.19.10 brochures, publicity material, leaflets etc.; 

1.19.11 any notes, diaries or personal note books including those of employees 
involved at any time (whether or not they have left the organisation 
concerned in the litigation); 

1.19.12 any notes, drafts or photocopies of any of the above documents, 
whether or not annotated. 

1.20 A party need not disclose more than one copy of the same document, unless a 
copy contains a marking or other feature which in itself falls into one of the 
disclosable categories, e.g. a marginal note. 

 



AS6\23061229v1 4 07540\0900  

Electronic documents 

1.21 Electronic documents have become an important part of disclosure and the court 
is concerned to ensure that parties identify, preserve and disclose all such items, 
and explain what steps have been taken in this regard. 

1.22 It is important to note that the term ‘document’ extends to information that is 
stored on servers and back-up systems and electronic information that has been 
‘deleted’. It also extends to metadata, and other embedded data which is not 
typically visible on screen or a print out, e.g. the data and time of creation or 
modification of a word-processing file, and the author and the date and time of 
sending an email. 

Previously held documents 

1.23 The duty to disclose extends to relevant documents which you no longer have or 
control. For these documents, you must explain when you last had them and 
what became of them. 

New documents 

1.24 The obligation to give disclosure is a continuing one. A party is under a duty to 
notify immediately every other party of disclosable documents which come to 
his/her notice at any time during the proceedings. The duty does not rest solely 
with you, but with all relevant employees and advisers. Accordingly, care should 
be taken with all communications between your advisers other than your lawyers. 

1.25 Should you wish to commit anything to writing concerning the claim other than by 
letter or other communication to this firm, we suggest that you consult us first. 

Privilege 

1.26 Certain documents are “privileged” and do not need to be disclosed. Generally, 
they include legal advice and matters relating to the conduct of the litigation. The 
law on privilege is complicated and you should allow us to decide whether 
privilege applies to any documents. 

1.27 Documents that you consider to be confidential or commercially sensitive are not 
privileged. If it can be justified, irrelevant parts of such documents may be 
blanked-out. 

Confidentiality 

1.28 Parties give an implied undertaking to the court to keep all disclosed documents 
for other parties confidential. This is a serious obligation and parties should 
ensure that all their relevant staff understand that. 
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